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5) Write your Answers in 300 words only

QUESTION PAPERKANSWER KEY

A. Transfer by an Ostensible Owner of Immovable Property Binding on the
Real Owner

1. Legal Basis:

The concept of a transfer by an ostensible owner is governed by Section 41 of the
Transfer of Property Act, 1882. This provision states that if an ostensible owner of
immovable property transfers it for consideration, the transfer will be binding on the
real owner, provided certain conditions are met.

2. Ostensible Owner:

An ostensible owner is a person who appears to be the owner of the property in
question but is not the actual owner. The real owner allows this person to represent
themselves as the owner, thereby creating an impression in the minds of third parties
that they have the authority to deal with the property.

3. Essentials for the Transfer to be Binding:
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For a transfer by an ostensible owner to be binding on the real owner, the following

conditions must be fulfilled:

(i) Transfer by Ostensible Owner: The transfer must be made by a person
who, with the consent of the real owner, is allowed to appear as the owner of
the property. This consent can be either express or implied.

(ii) Consideration: The transfer must be made for consideration. A gratuitous
transfer (without consideration) by an ostensible owner will not bind the real
owner.

(iii) Good Faith: The transferee must act in good faith, meaning they must
believe that the ostensible owner is the real owner and that the transaction is
genuine. There should be no fraud or collusion.

(iv) Reasonable Care: The transferee must take reasonable care to ascertain
that the ostensible owner has the authority to transfer the property. This
means the transferee should investigate the title and ownership before
completing the transaction.

4. Legal Consequences:

If all the above conditions are met, the transfer made by the ostensible owner is

binding on the real owner, who is estopped from challenging the validity of the

transfer.

5. Case Law:

Ramcoomar Koondoo v. McQueen [(1872) 11 Beng LR 46 (PC)]: This case is
considered one of the earliest pronouncements on the doctrine of ostensible
ownership. The Privy Council held that when the real owner allows another
person to appear as the owner and that person transfers the property, the real
owner is estopped from disputing the transfer if it was made in good faith for
valuable consideration.

Nainapillai Krishnaswami Reddiar v. Subramania Reddiar [(1944) AIR PC
50]: The Privy Council reiterated that the doctrine of ostensible ownership
binds the real owner when they have allowed the ostensible owner to hold
themselves out as the true owner, and a third party has acted in reliance on
that appearance in good faith.
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B. Exceptions to the Rule that All Properties Can Be Transferred

1. General Rule:

Under Section 6 of the Transfer of Property Act, 1882, the general rule is that
property of any kind may be transferred by a person competent to do so. However,
there are several exceptions to this rule where certain types of property or interests

cannot be transferred.

2. Exceptions to Transferability of Property:

The following are exceptions where property cannot be transferred under the

Transfer of Property Act:

(i) Spes Successionis: Future interests such as the chance of an heir apparent
to succeed to an estate, the chance of a relation to receive a legacy on the death
of a kinsman, or any other mere possibility of a like nature cannot be
transferred. This is to prevent speculative transactions that have no certainty
of realization.

o Case Law: Amrit Narayan v. Gaya Singh [(1917) 45 1A 35]: The Privy
Council held that a transfer of spes successionis (expectancy to inherit
property) is void as it does not create any enforceable right.

(ii) Right of Re-entry: The right of re-entry for breach of a condition
subsequent cannot be transferred to anyone except the owner of the property
affected thereby. This right is personal to the grantor and cannot be transferred

separately from the property.

o Case Law: Navin Chandra Mafatlal v. CIT Bombay [(1955) AIR SC 58]:
The Supreme Court emphasized that the right of re-entry, being a
personal right, cannot be transferred.

(iii) Easements: An easement (a right over the property of another, such as a
right of way) cannot be transferred apart from the dominant heritage (the
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property to which the easement is attached). Easements are appurtenant to the
land and cannot exist independently of it.

o Case Law: Maneklal v. Hormusji Jamshedji Ginwalla & Sons [(1950) AIR
Bom 397]: The Bombay High Court held that an easement cannot be
transferred separately from the property to which it is attached.

(iv) Personal Restrictions: Property that is restricted by law from being
transferred, such as the interest of a tenant under a tenancy agreement that
prohibits subletting or assignment, cannot be transferred.

o Case Law: Ariff v. Jadunath Majumdar [(1931) AIR PC 79]: The Privy
Council held that when there is a legal restriction on the transfer of
property, any attempt to transfer it in violation of that restriction is void.

(v) Right to Sue: The right to sue for compensation for a wrong done or for
breach of contract cannot be transferred. This is because such rights are
considered personal to the injured party.

o (Case Law: Union of India v. Sri Sarada Mills Ltd. [(1972) AIR SC 1163]:
The Supreme Court held that the right to sue is not transferable as it is a
personal right.

(vi) Public Office: The right to a public office or the salary of a public officer
cannot be transferred. Public offices are held in trust for the benefit of the
public, and their transfer would be against public policy.

o Case Law: Manzoor Ahmed Magray v. Gulam Hassan Aram [(1999) 7 SCC
703]: The Supreme Court held that public offices cannot be transferred
as they are not proprietary rights but public trusts.

(vii) Stipends and Pensions: Military, naval, air force, and civil pensions and

stipends allowed by the government cannot be transferred as they are meant

for the personal benefit of the recipient.

o Case Law: Smt. Lachmi Narain v. Union of India [(1969) AIR SC 148]: The
Supreme Court emphasized that pensions and stipends are not
transferable as they are personal benefits provided by the state.

Conclusion
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« Transfer by Ostensible Owner: A transfer by an ostensible owner is binding
on the real owner when the transfer is made with the real owner’s consent, for
consideration, in good faith, and with reasonable care by the transferee.

Exceptions to Transferability: While the general rule is that all properties
can be transferred, several exceptions exist under the Transfer of Property Act,
such as future interests, personal rights, and certain government benefits.
These exceptions ensure that property rights are not exploited or transferred
in ways that are against public policy or the law.

Both the doctrine of ostensible ownership and the exceptions to the transferability of
property serve to protect the integrity of property rights and prevent unjust
enrichment or exploitation through improper transfers.

2. (a) Doctrine of Lis Pendens
1. Definition and Legal Basis:

The doctrine of lis pendens is encapsulated in Section 52 of the Transfer of Property
Act, 1882. The term lis pendens means "pending litigation." This legal doctrine states
that any transfer of immovable property that is the subject of a dispute in a pending
suit is not valid against the rights that may be established by the outcome of the
litigation.

Legal Principle: The underlying principle of lis pendens is that the subject matter of
a suit should not be transferred or alienated to third parties while the litigation is
pending. This ensures that the final decree or order in the suit is not rendered

ineffectual by actions taken during the pendency of the litigation.
2. Essentials of Lis Pendens:

« Pendency of a Suit: There must be an ongoing suit or proceeding.
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Competent Jurisdiction: The suit must be pending before a court of
competent jurisdiction.

Immovable Property: The suit must relate to rights in or claims to immovable
property.
Transfer During Pendency: The transfer or disposition of the property in

question must occur during the pendency of the litigation.

Not Binding on the Parties to the Suit: Any transfer made during the
pendency of the suit is subject to the outcome of the litigation.

3. Purpose of the Doctrine:

The doctrine of lis pendens is aimed at preventing the alienation or transfer of

property that is the subject of a legal dispute, which could otherwise lead to

conflicting claims and complicate the enforcement of court judgments.

4. Case Law:

Gouri Dutt Maharaj v. Sheikh Sukur Mohammed [(1948) AIR PC 147]: The
Privy Council emphasized that the doctrine of lis pendens applies to prevent the

transfer of property involved in litigation to avoid conflicts in court judgments.

Jayaram Mudaliar v. Ayyaswami [(1972) 2 SCC 200]: The Supreme Court
held that the doctrine of lis pendens is based on the principle that the law
should not allow any litigating party to transfer property rights in a way that
would defeat the rights of the other party.

5. Impact of Lis Pendens:

Third-Party Purchasers: A purchaser who buys property during the
pendency of a suit does so at their own risk, and their rights are subject to the
outcome of the litigation.

Binding Nature: The doctrine binds not only the parties to the litigation but
also third parties who derive title from them during the pendency of the suit.

(b) Rule Against Perpetuity

1. Definition and Legal Basis:
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The Rule Against Perpetuity is provided under Section 14 of the Transfer of Property
Act, 1882. This rule prohibits the creation of future interests in property that vest
beyond a certain period. Specifically, it prevents the creation of interests that do not
vest within a lifetime plus 21 years.

Legal Principle: The rule is designed to prevent property from being tied up
indefinitely and to ensure that it remains freely transferable. It prohibits the creation
of contingent interests or trusts that extend beyond a certain time limit, thereby
ensuring that property is not rendered inalienable for generations.

2. Essentials of the Rule Against Perpetuity:

e Future Interest: The rule applies to contingent interests that depend on an
event that may or may not happen.

« Vesting Period: The future interest must vest, if at all, within a lifetime in being
(a person alive at the time the interest is created) plus 21 years.

Transferable Property: The rule ensures that property remains transferable
and is not unduly restricted by distant future interests.

3. Purpose of the Rule:

The rule is intended to prevent the unreasonable restraint of property transfer and

to promote the free and active circulation of property within the economy. It avoids

the situation where property is tied up indefinitely by remote future interests that
might never vest.

4. Case Law:

e Girjesh Dutt v. Data Din [(1934) AIR PC 230]: The Privy Council held that
the rule against perpetuity is a rule of public policy aimed at preventing the
tying up of property for too long a period.
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Ram Baran Prasad v. Ram Mohit Hazra [(1967) AIR SC 744]: The Supreme
Court emphasized the importance of the rule in ensuring that property is not
rendered inalienable for an indefinite period, thereby facilitating its free
transfer.

5. Exceptions to the Rule:

Charitable Trusts: The rule does not apply to trusts created for charitable
purposes, as these are considered to serve a public good.

Personal Agreements: The rule does not apply to personal agreements where
the interest is not tied to property but rather to personal covenants or
promises.

Conclusion

Doctrine of Lis Pendens: This doctrine ensures that the subject matter of a legal
dispute remains unaffected by transactions made during litigation, protecting
the outcome of the legal process from being undermined by third-party
transfers.

Rule Against Perpetuity: This rule prevents the creation of future interests in
property that might vest too far in the future, ensuring that property remains
transferable and does not become unduly restricted by remote and uncertain
interests.

3.A. Doctrine of Sufficient Cause

1. Definition and Legal Basis:

The doctrine of "sufficient cause" is enshrined in Section 5 of the Limitation Act,

1963, which allows courts to condone delays in filing suits, appeals, or applications

beyond the prescribed period of limitation if the applicant can demonstrate that there

was a "sufficient cause" for not filing within the time limit.

Sufficient Cause: The term "sufficient cause" is not defined within the Act,
leaving it to the discretion of the courts to interpret on a case-by-case basis. It
generally refers to any legally acceptable reason that prevented a party from
taking legal action within the prescribed time limit.
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2. Judicial Interpretation:

Courts have adopted a liberal approach when interpreting "sufficient cause" to ensure
that technicalities do not impede the delivery of justice. The primary objective is to
avoid the dismissal of genuine cases due to delays caused by circumstances beyond

the control of the litigants.

Case Law:

Collector, Land Acquisition, Anantnag v. Mst. Katiji [(1987) 2 SCC 107]: The
Supreme Court emphasized that the phrase "sufficient cause" should be
interpreted liberally to advance substantial justice. The Court stated that the
judiciary should adopt a justice-oriented approach, acknowledging that
procedural technicalities should not defeat the ends of justice.

N. Balakrishnan v. M. Krishnamurthy [(1998) 7 SCC 123]: The Supreme
Court reiterated that "sufficient cause" should receive a liberal interpretation
to enable parties to seek relief even when there has been a delay, provided that
the delay is not a result of gross negligence or malafide intent.

3. Examples of Sufficient Cause:

Illness or Hospitalization: If the party or their legal representative was
seriously ill or hospitalized during the limitation period.

Miscommunication or Misunderstanding: Genuine misunderstandings or
miscommunication between the party and their legal counsel.

Delay in Obtaining Legal Advice: If the party was unable to obtain timely
legal advice due to circumstances beyond their control.

Bureaucratic Delays: Particularly relevant in cases involving government or
public authorities, where procedural delays can occur.

4. Principles Governing Sufficient Cause:
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o Liberal Interpretation: Courts generally interpret "sufficient cause" liberally,
especially when the delay does not result from gross negligence or intentional
inaction.

Absence of Malafide Intent: If the delay was not due to any malafide intent or
gross negligence, courts are more inclined to condone the delay.

Justice-Oriented Approach: The doctrine is guided by the principle that
justice should not be denied due to procedural delays.

B. Effect of Fraud or Mistake on Limitation
1. Legal Basis:

The effect of fraud or mistake on the period of limitation is addressed under Section
17 of the Limitation Act, 1963. This section provides that in cases where the cause
of action is based on fraud or mistake, the period of limitation does not begin until the
fraud is discovered or could have been discovered with reasonable diligence.

Key Provisions:

o Fraud: If the plaintiff or the applicant was kept from knowing their right to sue
due to fraud by the defendant, the limitation period begins from the time the
fraud was discovered.

Mistake: In cases involving a mistake, the limitation period begins when the
mistake is discovered.

2. Impact of Fraud on Limitation:

Fraud has a profound impact on the limitation period, as it can effectively delay the

commencement of the limitation period. Courts recognize that fraud vitiates

everything, and a party should not be penalized for delays caused by the fraudulent
conduct of the opposing party.

Case Law:

o V.C. Thani Chettiar v. Dakshina Murthi Mudaliar [(1955) AIR SC 615]: The
Supreme Court held that where fraud is proved, the limitation period begins
from the date the fraud was discovered, ensuring that the party defrauded is
not deprived of their right to sue due to the fraud.
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e S.P. Chengalvaraya Naidu v. Jagannath [(1994) 1 SCC 1]: The Court
reiterated that fraud vitiates all judicial acts, and if a decree is obtained by
fraud, the period of limitation to challenge that decree begins from the date
when the fraud was discovered.

3. Impact of Mistake on Limitation:

In cases involving mistakes, whether of fact or law, the limitation period begins when
the mistake is discovered. The rationale is that a party should not be disadvantaged
by a delay caused by an honest mistake.

Case Law:

o State of Kerala v. V.R. Kalliyanikutty [(1999) 3 SCC 657]: The Supreme Court
held that when a claim is based on a mistake, the limitation period begins when
the mistake is discovered, emphasizing that the discovery should be based on
reasonable diligence.

4. Doctrine of Reasonable Diligence:

In both cases of fraud and mistake, the limitation period does not automatically
extend indefinitely. The doctrine of reasonable diligence requires that the plaintiff

must act with reasonable promptness upon discovering the fraud or mistake. The

courts will examine whether the party acted diligently in discovering and pursuing
the legal remedy.

Conclusion

« Doctrine of Sufficient Cause: This doctrine allows courts to condone delays
in filing legal actions if a party can show a reasonable and legally acceptable
reason for the delay. Courts interpret "sufficient cause" liberally, focusing on
delivering justice rather than adhering strictly to procedural timelines.

Effect of Fraud or Mistake on Limitation: Fraud or mistake can delay the
commencement of the limitation period. The limitation period begins from the
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date the fraud or mistake is discovered or could have been discovered with
reasonable diligence. This principle ensures that parties are not unfairly
prejudiced by fraud or errors that kept them from exercising their legal rights
within the prescribed time frame.

4. A. Difference Between the Period of Limitation and the Prescribed Period
1. Period of Limitation:

Definition: The "period of limitation" refers to the specific time frame within which
a legal action, such as filing a lawsuit, appeal, or application, must be initiated. If the
action is not taken within this time frame, the right to bring the action is typically
barred by law.

Legal Basis:

o The Limitation Act, 1963: The Act provides specific periods of limitation for
various types of suits, appeals, and applications. For example, the period of
limitation for filing a suit for the recovery of a debt is generally three years from
the date the debt becomes due.

Purpose: The purpose of a limitation period is to ensure that legal disputes are
resolved within a reasonable time frame, providing certainty and finality in legal
relations and preventing the harassment of defendants by stale claims.

Case Law:

e Punjab National Bank v. Surendra Prasad Sinha [(1993) AIR SC 1435]: The
Supreme Court emphasized that the period of limitation is a statutory period
provided for the enforcement of a legal right, and once the period expires, the
right becomes unenforceable.

2. Prescribed Period:

Definition: The "prescribed period" refers to the specific time limit set by a statute
or regulation within which certain legal actions must be performed. This term is often

used interchangeably with the period of limitation but can have a broader application

in some contexts, encompassing any statutory time frame for performing a legal duty
or action.
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Scope:

« The prescribed period might relate to actions beyond filing suits, such as filing
returns, claims, or objections, or complying with legal obligations. While all
periods of limitation are prescribed periods, not all prescribed periods are
necessarily periods of limitation.

Examples:

o Tax Laws: In tax legislation, the prescribed period might refer to the time
within which tax returns must be filed.

Consumer Protection Act: Under the Consumer Protection Act, 1986, a
complaint must be filed within two years from the date of cause of action,
which is the prescribed period.

Case Law:

e Prakash H. Jain v. Marie Fernandes [(2003) 8 SCC 431]: The Supreme Court
discussed the prescribed period for filing a complaint under the Consumer
Protection Act, 1986, noting that failure to act within the prescribed period
results in the forfeiture of the right to file the complaint.

Distinction Between the Period of Limitation and the Prescribed Period:

o Scope: The period of limitation generally refers to the time within which a

lawsuit must be initiated, whereas the prescribed period can refer to any
statutory deadline for performing a legal act.

o Application: The period of limitation specifically applies to the right to sue,
appeal, or apply, while the prescribed period can apply to various legal
obligations, not limited to litigation.
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« Result of Expiry: If the period of limitation expires, the legal right to enforce a
claim is lost. If the prescribed period for performing a legal duty expires, the
legal duty may be unenforceable, or penalties may be imposed.

B. Doctrine of Legal Disability
1. Definition:

The doctrine of legal disability refers to a legal principle that suspends or extends the
limitation period for initiating legal action when a person entitled to bring the action

suffers from a disability such as minority (being a minor), insanity, or idiocy at the

time the right to sue accrues.
Legal Basis:

« Section 6 of the Limitation Act, 1963: This section provides that if a person
entitled to institute a suit or make an application is under a legal disability at
the time the right to sue or apply accrues, the limitation period will not begin
until the disability is removed.

Types of Legal Disability:

e Minority: A person who is under 18 years of age is considered a minor and,
therefore, legally disabled.

Insanity: A person who is of unsound mind and cannot manage their affairs is
legally disabled.

Idiocy: A person who is idiotic, lacking the capacity to understand or manage
their legal rights, is under a legal disability.

2. Operation of the Doctrine:

« Extension of Limitation Period: The limitation period begins only when the
legal disability ceases. For instance, if a minor has a cause of action, the
limitation period begins when the minor turns 18.

Combination of Disabilities: If a person suffers from multiple disabilities or
if one disability is followed by another, the limitation period begins only after
the last disability ceases.

3. Case Law:
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Lachhman Das v. Jagat Ram [(2007) 10 SCC 448]: The Supreme Court held
that the period of limitation does not begin to run against a person who is
under a legal disability, such as minority or unsoundness of mind, until the
disability ceases.

Mohammad Noor v. Mohd. Ibrahim Khan [(1922) ILR 45 All 497]: The Privy
Council emphasized that the protection under the doctrine of legal disability is
provided to ensure that those unable to assert their rights due to disability are
not prejudiced.

4. Exceptions and Limitations:

Maximum Extension Period: The Limitation Act also specifies that the
extension of time due to disability cannot extend beyond three years after the
disability ceases.

No Relief for Legal Representatives: If the person under a disability dies

before the disability ceases, the legal representatives cannot claim an

extension based on the deceased's disability.

Conclusion

Period of Limitation vs. Prescribed Period: The period of limitation refers
to the specific timeframe within which a legal action must be initiated, while
the prescribed period may refer to any statutory deadline for performing a
legal duty or action.

Doctrine of Legal Disability: This doctrine ensures that individuals who are
legally disabled due to minority, insanity, or idiocy are not barred from
pursuing their legal rights by extending or suspending the limitation period
until the disability is removed. The courts apply this doctrine to protect
vulnerable individuals, ensuring they are not deprived of their legal remedies
due to circumstances beyond their control.
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5.A. "Acknowledgment in Writing Gives Rise to a Fresh Period of Limitation”
1. Legal Basis and Definition:

Under Section 18 of the Limitation Act, 1963, an acknowledgment of a debt or
liability made in writing and signed by the party against whom the rightis claimed
gives rise to a fresh period of limitation from the date of the acknowledgment. This
principle effectively allows the original limitation period to be extended, giving the
claimant more time to initiate legal proceedings.

Key Elements:
e Writing: The acknowledgment must be in writing.

Signature: It must be signed by the party acknowledging the liability or their
authorized agent.

Before Expiry: The acknowledgment must be made before the expiration of
the original period of limitation.

Nature of Acknowledgment: The acknowledgment does not have to be a
direct promise to pay but should recognize the existence of a debt or liability.

2. Operation of Section 18:

When a party acknowledges the existence of a debt or liability in writing before the
expiration of the limitation period, a new limitation period begins from the date of

that acknowledgment. This provision prevents claims from being time-barred

prematurely when the debtor has shown intent to honor the debt or liability.
3. Case Law:

e Kaliaperumal v. Rajagopal [(2009) 4 SCC 193]: The Supreme Court held
that an acknowledgment of liability made in writing and signed by the party
or their agent within the period of limitation provides a fresh period of
limitation from the date of acknowledgment.
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e Sampuran Singh v. Niranjan Kaur [(1999) 2 SCC 679]: The Court clarified
that even a conditional acknowledgment, if it acknowledges the existence of
the debt, can extend the limitation period under Section 18.

e Lakshmirattan Cotton Mills Co. Ltd. v. Aluminium Corporation of India Ltd.
[(1971) 1 SCC 67]: The Supreme Court emphasized that the
acknowledgment must relate to the very debt or liability in question and
should be unequivocal in its admission.

4. Illustration:

Suppose A owes B a debt, and the limitation period for B to sue A is three years. If A,
two years after the debt was incurred, acknowledges in writing that he owes B the
debt, a fresh three-year period of limitation will start from the date of this
acknowledgment.

B. Grounds for Condonation under the Limitation Act
1. Legal Basis:

Section 5 of the Limitation Act, 1963, provides for the condonation of delay in filing

suits, appeals, or applications if the party can show "sufficient cause" for not filing

within the prescribed period. The court has the discretion to allow the case to
proceed if it is satisfied that the delay was justified.

2. Grounds for Condonation:
1. Illness or Physical Incapacity:

« If the appellant or petitioner was suffering from an illness or physical
incapacity that prevented them from filing the case on time.

Case Law:
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o Collector, Land Acquisition, Anantnag v. Mst. Katiji [(1987) 2 SCC 107]:
The Supreme Court emphasized a liberal approach towards condonation,
stating that technicalities should not prevent a just cause from being heard.

2. Legal Disability:

« If the claimant was under legal disability, such as being a minor or of unsound
mind, the period of limitation may be extended until the disability is removed.

Case Law:

e Amrendra Pratap Singh v. Tej Bahadur Prajapati [(2004) 10 SCC 65]: The
Supreme Court held that the period of limitation would begin once the legal
disability is removed.

3. Miscommunication or Lack of Information:

o If the delay was caused by miscommunication, misunderstanding, or lack of
necessary information to file the case on time.

Case Law:

e N. Balakrishnan v. M. Krishnamurthy [(1998) 7 SCC 123]: The Court held
that a mere delay should not deprive a person of justice if there is a sufficient
and reasonable explanation for the delay.

4. Mistake or Misadvice by Counsel:

o Ifthe delay was due to a bona fide mistake or incorrect advice given by legal
counsel.

Case Law:

e Rafiqv. Munshilal [(1981) 2 SCC 788]: The Supreme Court ruled that a
party should not suffer due to the mistake or negligence of their legal counsel
and granted condonation for the delay caused by misadvice.

5. Bureaucratic Delays:

o When dealing with government or public authorities, delays in decision-
making processes or bureaucratic procedures can be grounds for
condonation.
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Case Law:

o State of Nagaland v. Lipok Ao [(2005) 3 SCC 752]: The Court condoned the
delay caused by bureaucratic processes in the government’s internal
decision-making.

6. Natural Calamities:

o If the delay was caused by natural calamities, such as floods, earthquakes, or
other unforeseen events, that made it impossible to file on time.

3. Principles of Condonation:

o Liberal Interpretation: Courts generally adopt a liberal approach towards
condonation, especially when the delay is not due to gross negligence or
deliberate inaction.

Justice-Oriented Approach: The primary consideration is whether
substantial justice would be served by condoning the delay.

No Presumption Against Condonation: Courts should not assume that the
delay was caused by intentional or negligent behavior, particularly when a
reasonable explanation is provided.

6. (I) Distinction Between Easement and License
1. Easement:

o Definition: An easement is a right enjoyed by the owner or occupier of one
piece of land (the dominant tenement) over the land of another (the servient

tenement). It allows for the use or restriction of the servient tenement for the

benefit of the dominant tenement.

o Characteristics:
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Legal Right: An easement is a legal right attached to the property
(dominant tenement) and passes with it when sold.

Permanent or Long-Term: Easements are typically permanent or long-
term unless specifically extinguished.

o Examples: Right of way, right to light and air, right to water.
« Legal Basis:

o Indian Easements Act, 1882: The law governing easements in India is
primarily found in this Act, which defines and regulates easements.

o (Case Law:

o Bhim Singh v. Kiran Devi [(2004) 1 SCC 281]: The Supreme Court
clarified that an easement is a right in the land of another, such as a right
of way, and it attaches to the land.

2. License:

« Definition: A license is a personal permission granted by the licensor to the

licensee to do something on the licensor's property that would otherwise be
illegal, such as entering the property. A license does not create any interest in

the property.
o Characteristics:

Personal Right: A license is a personal right that does not pass with the
property and is typically revocable.

Temporary: Licenses are usually temporary and can be terminated by
the licensor at any time.

Examples: Permission to park a car on someone's land, permission to
hunt or fish on someone's property.

« Legal Basis:

o Section 52 of the Indian Easements Act, 1882: Defines a license as a
right to do something on immovable property without creating an
interest in the property.
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e (Case Law:

o Associated Hotels of India Ltd. v. R.N. Kapoor [(1959) AIR SC 1262]: The
Supreme Court distinguished between a license and a lease,
emphasizing that a license does not create any interest in the property
and is revocable.

Distinction:

Nature of Right: An easement is aright attached to land and creates an interest

in the property, whereas a license is a personal permission that does not create
any interest.

Duration: Easements are usually permanent or long-term, while licenses are
generally temporary and revocable.

« Transferability: Easements transfer with the property, while licenses do not.
(ii) Distinction Between Easement and Customary Right

1. Easement:

« Definition: As defined earlier, an easement is a specific right attached to a

piece of land, allowing the owner of the dominant tenement to use the servient
tenement in a particular way.

2. Customary Right:

« Definition: A customary right is a right enjoyed by individuals or a community
based on long-standing, continuous, and unchallenged practice. It arises out of
custom rather than any legal grant or agreement.

Characteristics:
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o Community-Based: Customary rights are often enjoyed by a specific
group of people or community, rather than being attached to a particular
piece of land.

Long-Standing Usage: These rights are based on ancient,
uninterrupted, and reasonable use recognized by law.

Examples: Rights to graze cattle on common land, rights to fish in a
particular river, rights to collect firewood.

« Legal Basis:

o Common Law: Customary rights are generally recognized under
common law based on historical practices and usage.

e (Case Law:

o Kedar Nath v. Province of Punjab [(1941) 43 BOMLR 95]: The court
recognized the right of villagers to graze cattle on village common land

as a customary right, not an easement.
Distinction:

« Basis of Origin: An easement arises from a legal grant or operation of law,
while a customary right is derived from long-standing, recognized practices.

o Attachment to Land: Easements are attached to specific land (dominant
tenement), whereas customary rights are enjoyed by individuals or
communities irrespective of land ownership.

Legal Recognition: Easements are statutory and legally enforceable, while
customary rights are recognized based on historical usage and reasonableness.

(iii) Distinction Between Easement and Natural Right
1. Easement:

o Definition: As previously explained, an easement is a right granted to the
owner or occupier of one piece of land over the land of another.

2. Natural Right:
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o Definition: A natural right is an inherent right that arises from the natural
situation or condition of the land and is enjoyed by every owner of land by
virtue of ownership alone. It does not depend on any grant, agreement, or
usage.

« Characteristics:

o Inherent to Land: Natural rights arise out of the natural characteristics
of the land and do not depend on any external factors.

Universal: These rights are enjoyed by all landowners as a natural
consequence of owning land.

Examples: The right to support from adjoining land, the right to water
flowing naturally across the land, the right to air and light in the natural
state.

o Legal Basis:

o Common Law Principles: Natural rights are recognized by common
law as inherent in the ownership of land.

e (Case Law:

o Dalton v. Angus [(1881) 6 App Cas 740]: The House of Lords held that a
landowner has a natural right to support for their land from the
adjoining land, which is not dependent on any easement.

Distinction:

« Source: Easements are created by a legal grant or prescription, while natural

rights arise inherently from the ownership of the land.

Dependency: Easements depend on the relationship between dominant and
servient tenements, while natural rights are independent and apply universally
to all landowners.
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« Examples: Easements include rights like a right of way or drainage, whereas
natural rights include the right to natural support or natural water flow.

7. A. Continuous and Discontinuous Easements
1. Continuous Easements:

Definition: A continuous easement is one that operates without any human
intervention or action. Once established, it continues to function automatically, as it
does not require any external or manual input to maintain its operation.

Examples:

« Right to Light and Air: A right to receive light and air through a window from
an adjoining property.

Right of Drainage: A right to have water flow through a drain or gutter from
one property to another.

Legal Basis:

« Section 5 of the Indian Easements Act, 1882: The section defines continuous
easements as those that can be enjoyed without any act of man.

Case Law:

e Haryana Wagqf Board v. Shanti Sarup [(2008) 8 SCC 671]: The Supreme Court
held that the right to light and air is a classic example of a continuous easement
that operates without the necessity of human action.

2. Discontinuous Easements:

Definition: A discontinuous easement requires some form of human intervention or

act for its enjoyment. Unlike continuous easements, they are not automatically

operative and need to be exercised by the owner when desired.
Examples:
« Right of Way: The right to pass over someone else's land at specific times.

« Right to Draw Water: The right to draw water from a well or watercourse on
another's property.
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Legal Basis:

e Section 5 of the Indian Easements Act, 1882: The section defines
discontinuous easements as those that need an act of man for their enjoyment.

Case Law:

e Rajendra Prasad Singh v. State of Bihar [(2019) 2 SCC 507]: The Supreme Court
identified a right of way as a discontinuous easement because it requires an act
by the dominant owner, i.e., the act of walking or driving over the servient land.

Distinction Between Continuous and Discontinuous Easements

e Operation: Continuous easements operate automatically without human
intervention, whereas discontinuous easements require an act by the person
entitled to the easement.

Examples: Continuous easements include rights to light, air, or water flow,
while discontinuous easements include rights of way or rights to draw water.

Usage: Continuous easements are in constant use or operation, while
discontinuous easements are exercised intermittently, only when the
dominant owner chooses to do so.

B. Apparent and Non-Apparent Easements
1. Apparent Easements:

Definition: An apparent easement is one that is physically visible and can be

discovered upon inspection. These easements have a physical manifestation that is

recognizable to anyone inspecting the property.
Examples:

« Right of Way Visible on Land: A clearly marked pathway across a neighbor’s
land.
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o Drain or Water Channel: A drainage pipe or water channel that is visible and
allows water to pass from one property to another.

Legal Basis:

o Section 5 of the Indian Easements Act, 1882: An apparent easement is
defined as one that is detectable by the senses or has some permanent sign that
indicates its existence.

Case Law:

e S. Mahalinga Naicker v. T.V. Narayana Reddiar [(2002) 2 SCC 767]: The
Supreme Court held that a right of way that was visibly marked and used
frequently was an apparent easement.

2. Non-Apparent Easements:

Definition: A non-apparent easement is not visible and cannot be detected by mere
inspection. These easements have no physical signs on the servient property that
indicate their existence.

Examples:

o Underground Drainage: A drainage pipe that is buried underground and not
visible.

Right to Extract Minerals: A right to extract minerals from beneath the
surface, with no visible signs on the land itself.

Legal Basis:

o Section 5 of the Indian Easements Act, 1882: Non-apparent easements are

those that have no external or visible indication of their existence.
Case Law:

e Amruth Lal v. Amichand [(1966) 2 SCR 366]: The Supreme Court held that a
non-apparent easement, such as an underground drain, would not be
immediately detectable upon inspection of the property.

Distinction Between Apparent and Non-Apparent Easements
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« Visibility: Apparent easements are physically visible and can be detected upon
inspection, while non-apparent easements are hidden and have no visible sign
of their existence.

Examples: Apparent easements include visible pathways or drainage
channels, whereas non-apparent easements include underground pipes or
mineral rights.

Detection: Apparent easements can be discovered through ordinary
observation, while non-apparent easements require knowledge of the
property’s legal or historical context to be known.

8. A. When Can a Gift Be Revoked?

A gift, defined under Section 122 of the Transfer of Property Act, 1882, is the transfer
of property made voluntarily and without consideration by the donor to the donee.
However, in certain circumstances, a gift can be revoked.

1. Revocation by Mutual Agreement:

A gift can be revoked by the mutual consent of the donor and the donee. Since a gift is

a transfer of property, the parties involved can agree to revoke it.
2. Revocation on Grounds of Fraud, Coercion, or Undue Influence:

Under Section 126 of the Transfer of Property Act, a gift may be revoked if it was
obtained through fraud, coercion, misrepresentation, or undue influence. If the
consent of the donor was not free, the donor may seek to revoke the gift.

3. Conditional Revocation:

A gift can be revoked if the donor and donee had an agreement at the time of the gift
stating that the gift would be revoked on the happening of a specified event. This

© RKJUDICIAL ACADEMY STRICTLY FOR PRIVATE CIRCULATIONS ONLY




condition must be expressly stated in the gift deed and must not depend on the
donor's will.

Case Law:

e Kaliaperumal v. Rajagopal [(2009) 4 SCC 193]: The Supreme Court held that a
gift deed can be revoked if the condition for revocation is clear and was agreed
upon by both parties at the time of the gift.

Thakur Raghunathjee Maharaj v. Ramesh Chandra [(2001) 1 SCC 718]: The
Court ruled that a gift obtained through fraud, coercion, or undue influence is
voidable at the option of the donor.

B. Define Exchange
1. Definition:

An exchange is defined under Section 118 of the Transfer of Property Act, 1882. It
refers to a transaction in which two persons mutually transfer the ownership of one
thing for the ownership of another, neither of which is money. Essentially, it involves
the barter of property between two parties.

Key Elements:

e Mutual Transfer: There must be a transfer of ownership of property from one
person to another and vice versa.

Absence of Money: The exchange does not involve money as a consideration.

Transfer of Ownership: The exchange results in a change of ownership of the
properties involved.

Case Law:

e Dharampalv. Vishwa Nath [(1974) AIR SC 1232]: The Supreme Court held that
for a transaction to qualify as an exchange, there must be a mutual transfer of

property, and both properties must have been agreed upon for exchange by the
parties.

C. Define Charge

1. Definition:
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A charge is defined under Section 100 of the Transfer of Property Act, 1882. It is a
legal obligation or lien placed on property by a creditor, ensuring the repayment of a

debt or fulfillment of an obligation. Unlike a mortgage, a charge does not transfer
ownership or possession to the creditor, but it gives them the right to claim the
property in case of non-payment.

Key Elements:

e« No Transfer of Interest: A charge does not transfer any interest in the
property to the charge-holder.

Right to Payment: It creates a right to payment from the property specified.

Enforcement: In the event of non-payment, the charge can be enforced
through the sale of the property.

Case Law:

e Lallan Prasad v. Rahmat Ali [(1967) AIR SC 1322]: The Supreme Court
discussed the distinction between a charge and a mortgage, stating that while
both are security interests, a charge does not transfer interest in the property
but gives the creditor a right to claim the debt from the property.

Kancherla Lakshminarayana v. Mattaparthi Syamala [(2008) 14 SCC 258]: The
Court held that a charge gives the creditor a right to claim satisfaction of the
debt from the specified property, but the creditor does not have ownership or
possession rights over the property.

D. Persons Competent to Transfer
1. Definition:

Under Section 7 of the Transfer of Property Act, 1882, a person is competent to
transfer property if they satisfy the following conditions:

© RKJUDICIAL ACADEMY STRICTLY FOR PRIVATE CIRCULATIONS ONLY




Legal Capacity: The person must be of sound mind and not a minor, meaning
they must be capable of understanding the transaction and making a rational
decision.

Title to the Property: The person must have a valid and transferable interest
in the property being transferred.

Key Elements:

Sound Mind: The person must be capable of understanding the nature of the
transaction.

Majority: The person must be of legal age (i.e., not a minor).

Ownership: The person must have the authority or legal title to transfer the
property.

Case Law:

Sarvar Hussain v. Shyam Sunder [(1932) AIR All 489]: The Court held that a
person who does not have the title to a property cannot legally transfer that

property.
Gurdwara Sahib Sannauli v. State of Punjab [(2014) 6 SCC 376]: The Supreme

Court observed that a person must have a valid legal title and the authority to
transfer a property; otherwise, the transfer would be void.

A. Rescission of Contract and Distinction between Rescission and
Rectification

1. Rescission of Contract:

Rescission of a contract refers to the cancellation or annulment of a contract,

rendering it void from the beginning, as if it never existed. Rescission aims to restore

the parties to the positions they occupied before entering into the contract. It is

typically sought when there is a fundamental breach, misrepresentation, fraud, undue

influence, or mutual mistake that undermines the validity of the agreement.

Legal Basis:
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« Section 27-30 of the Specific Relief Act, 1963: These sections govern the
rescission of contracts. The court may grant rescission when:

o The contract is voidable or terminable at the plaintiff's discretion
(Section 27).

The contract was induced by fraud, misrepresentation, mistake, or
undue influence.

There has been a material breach of the terms of the contract by one of
the parties.

Case Law:

e Union of India v. Chaman Lal Loona & Co. [(1957) AIR SC 529]: The Supreme
Court held that rescission can be granted where a contract is vitiated by fraud

or fundamental breach, leading to the failure of consideration.

2. Distinction between Rectification and Rescission:
« Rectification:

o Purpose: Rectification corrects a written instrument to reflect the true
intention of the parties when there has been a mistake or
miscommunication in the document's drafting.

Legal Basis: Section 26 of the Specific Relief Act, 1963, governs
rectification. The court can order rectification if the document fails to
reflect the true agreement due to mutual mistake or fraud.

o Effect: The contract remains valid, but the document is modified to
accurately represent the parties' original intention.

+ Rescission:
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Purpose: Rescission nullifies the contract, effectively treating it as
though it never existed. It is used when the contract is fundamentally
flawed due to reasons like fraud, misrepresentation, or breach.

Legal Basis: Governed by Sections 27-30 of the Specific Relief Act.

Effect: The contract is annulled, and the parties are restored to their pre-
contractual positions.

Case Law Distinguishing the Two:

e Ningawwa v. Byrappa Shiddappa Hirekurabar [(1968) AIR SC 956]: The
Supreme Court distinguished between rectification and rescission,
emphasizing that rectification is a correction of terms, while rescission is a
complete annulment of the contract.

B. Cancellation of Instrument, Grounds, and Principle of Compensation

1. Cancellation of Instrument:

Cancellation of an instrument refers to the annulment or setting aside of a written
document (such as a deed, will, or contract) that affects the legal rights of the parties.

The purpose is to render the instrument void and to prevent any further legal
consequences arising from it.

Legal Basis:

« Section 31 of the Specific Relief Act, 1963: This section empowers the court
to cancel an instrument when it is void or voidable and where, if left
outstanding, it could cause serious harm to the plaintiff.

Case Law:

e Govind Ram v. Gopi Kishan [(1993) AIR SC 1279]: The court held that
cancellation of an instrument is necessary when it is void or voidable, and its
continued existence may cause harm to the party seeking cancellation.

2. When Cancellation May Be Ordered:

« Void or Voidable Instruments: The court may order cancellation if the
instrument is void or voidable due to reasons like fraud, misrepresentation,
undue influence, or mistake.
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« Risk of Harm: Cancellation may be ordered to prevent serious harm to the
plaintiff, such as the instrument being used to enforce rights that do not exist.

Case Law:

e Sundaram Finance Ltd. v. NEPC India Ltd. [(1999) 2 SCC 479]: The Supreme
Court held that cancellation is appropriate when the continued existence of the
instrument could lead to irreparable harm or an illegal situation.

3. Principle of Compensation on Cancellation:

When a court orders the cancellation of an instrument, it may also award
compensation to the party who suffers a loss as a result of the cancellation. The
principle is to place the parties in the position they would have been in had the
instrument not been executed. Compensation is typically awarded to cover any
financial loss or disadvantage suffered by the party as a direct consequence of the
instrument’s existence.

Case Law:

e Kishan Prasad v. Jamnadas [(1925) AIR PC 196]: The Privy Council emphasized
that when an instrument is cancelled, the court should ensure that the injured
party is adequately compensated for any loss suffered due to the transaction.

Conclusion:

« Rescission annuls a contract due to fundamental issues, while rectification
corrects errors in a written document to reflect the true intent of the parties.

Cancellation of an instrument is ordered when the instrument is void or

voidable, and may cause harm if left in effect, with compensation provided to

the injured party to restore them to their original position before the
instrument's execution.
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10.A. Ambit and Extent of Declaratory Action under the Specific Relief Act
1. Ambit and Extent of Declaratory Action under the Specific Relief Act, 1963:

Declaratory actions under the Specific Relief Act, 1963, are governed by Section 34.
This section provides that any person entitled to any legal character or to any right as
to any property may institute a suit against any person denying, or interested to deny,
his title to such character or right. The court, in its discretion, may make a declaration
that the plaintiff is so entitled, and the plaintiff need not ask for any further relief.

Key Elements of Section 34:

Legal Character or Right: The plaintiff must have a legal character or right to
property.

Denial of Title: The defendant must have denied or be interested in denying
the plaintiff's title.

Discretion of the Court: The court has the discretion to grant or refuse the
declaration.

No Further Relief Required: The plaintiff is not required to seek any further
relief in the suit.

Case Law:

e Bachhaj Nahar v. Nilima Mandal [(2008) 17 SCC 491]: The Supreme Court held
that a mere declaration of title is maintainable under Section 34 of the Specific
Relief Act, provided the plaintiff establishes that his title has been denied or is
under threat of denial by the defendant.

2. Declaratory Action Outside the Specific Relief Act:

Declaratory reliefs can be sought under other statutes or common law principles in
certain circumstances. However, Section 34 of the Specific Relief Act is the principal
provision for declaratory relief in civil suits. The Indian courts recognize the
possibility of declaratory suits under other statutes, such as the Transfer of Property

Act, 1882, or under constitutional remedies, where declaratory reliefs can be granted

as part of the broader reliefs sought.

Case Law:

© RKJUDICIAL ACADEMY STRICTLY FOR PRIVATE CIRCULATIONS ONLY




RK JUDICIAL ACADEMY

Institute for Judicial Services Exam
Hyderabad

www.rkjudicialacademy.com | Mob:9052439463I rkjudicialacademy@gmail.com

e KK Modiv. KN. Modi [(1998) 3 SCC 573]: The Supreme Court held that even
though the primary statutory provision for declaratory relief is under the
Specific Relief Act, declaratory relief may also be granted under other statutes
if the context permits.

B. Suit for Mere Declaration of Title Without Seeking Possession
1. Legal Position:

If Ais dispossessed of land by B and A seeks only a declaration of title without seeking
possession, the suit is generally not maintainable. Section 34 of the Specific Relief Act
allows for a declaration of rights, but the courts have held that if a person is out of
possession, merely seeking a declaration of title without seeking the relief of
possession is not sufficient. The rationale is that the declaratory relief should be
coupled with consequential relief, such as possession, to avoid multiplicity of
litigation.

Case Law:
e Ram Saran v. Smt. Ganga Devi [(1973) 2 SCC 60]: The Supreme Court held that

where the plaintiff is out of possession, a suit for mere declaration without
seeking the relief of possession is not maintainable.

Vishwanath Khemka v. Tukaramrao Shinde [(1998) 10 SCC 351]: It was
reiterated that if a plaintiff who is out of possession sues for a declaration of
title, they must also seek possession, otherwise the suit is liable to be
dismissed.

2. Application to the Case of Av. B:

Given that A has been dispossessed by B, a mere declaration of title would not be

sufficient. A must seek possession in addition to the declaration of title. If A fails to
seek the consequential relief of possession, the court is likely to dismiss the suit.

Conclusion:
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e A court cannot grant a mere declaration of title in favor of A unless A also seeks

possession. The rationale is to prevent unnecessary litigation and ensure that
the entire controversy is resolved in a single suit.
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